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Q. 

A. 

Inc. (“WorldCom”). My business address is 2400 N. Glenville Dr., Richardson, Texas 

75082. 

Q. 

ATTORNEY FOR WORLDCOM. 

A. I am responsible for negotiating interconnection agreements with various Bell 

Operating Companies for WorldCom. In that capacity, I review and address, among 

other things, what are referred to as general terms and conditions for interconnection 

agreements negotiated in accordance with the federal Telecommunications Act of 1996 

(“federal Act”). 

Q. HAVE YOU PARTICIPATED IN THIS PROCEEDING PREVIOUSLY? 

A. Yes, I was involved in the negotiation of language addressing checklist item 3 

concerning access to poles, ducts and rights ofway found generally in Section 10.8 of 

Qwest’s Statement of Generally Available Terms (“SGAT”). In addition I filed direct 

testimony addressing General Terms and Conditions earlier for this workshop. 

Q. PLEASE DESCRIBE YOUR RELEVANT EXPERIENCE WITH 

WORLDCOM. 

A. I have been employed by WorldCom for over six years as a commercial attorney. 

For five years of those years I was assigned to network and facilities. For the remainder, 

I have been to carrier transactions. Carrier Transactions is responsible for legal support 

for negotiations for interconnection agreements with Bell Operating Companies. 

PLEASE STATE YOUR NAME, TITLE AND BUSINESS ADDRESS. 

My name is Michael W. Schneider. I am a commercial attorney for WorldCom, 

PLEASE DESCRIBE YOUR RESPONSIBILITIES AS A COMMERCIAL 
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Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

A. I have reviewed the direct and supplemental testimony filed by Larry Brotherson 

addressing general terms and conditions found in the Qwest Arizona SGAT, which was 

attached to his testimonies. I will address both Mr. Brotherson’s Direct and 

Supplemental testimony filed in this proceeding. I am not addressing Section 12 of the 

SGAT. That section will be addressed by another WorldCom witness. However, I have 

incorporated my earlier direct testimony in this supplemental testimony so that the parties 

can work off one document. 

Q. 

A. 

attached to my direct testimony two documents that are taken from WorldCom’s model 

interconnection agreement. The first document is identified as MWS-1 and is a 

document comparing language taken from WorldCom’s model “Part A, General Terms 

and Conditions” with Qwest’s corresponding language. It addresses many of the same 

subjects identified in Qwest’s SGAT, but not all and provides language not included in 

Qwest’s SGAT. The second document identified as MWS-2 is entitled “Part B, 

Definitions”. It addresses some of the same definitions contained in Section 2 of Qwest’s 

SGAT, but also defines many terms that are not defined in Qwest’s SGAT but are 

relevant here. 

Q. 

IN THESE TWO DOCUMENTS? 

A. 

evident from the material contained in these documents, the WorldCom documents in 

PLEASE ADDRESS M R  BOTHERSON’S DIRECT TESTIMONY. 

In my opinion, I believe Qwest’s general terms and conditions are insufficient. I 

DO YOU NEED TO EXPLAIN ANY OF THE PROVISIONS CONTAINED 

No. The language contained in these documents speaks for itself. However, as is 
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many instances more thoroughly address the subject matter of this workshop or address 

matters not addressed in Qwest’s SGAT that should be adopted here. I consider the 

WorldCom language to be the type of standard general terms and conditions that would 

be relevant to any interconnection agreements. The definitions are based on terms used 

within the industry or where definitions have been provided by the federal Act, the 

Federal Communications Commission (“FCC”) or other industry forums 

Q. 

OF THE SGAT BEING ADDRESSED IN THIS WORKSHOP? 

A. Yes, I do. I have incorporated portions of the SGAT Lite provided by Mr. 

Brotherson. He has made changes to the SGAT that are reflected in blue, and my 

changes are in any other color. Although I prefer the language I have provided in MWS- 

DO YOU HAVE ANY SPECIFIC CONCERNS ABOUT THE PORTION 

1, I have also provided a “redlined” version of sections within Qwest’s SGAT below. 

Q. PLEASE EXPLAIN WORLDCOM’S CONCERNS. 

A. I believe Qwest’s SGAT should be modified as follows: 

(1) Section 1 

11. SECTION 1.0 - GEI’ERAL TERMS 
1.1 This Statement of Generally Available Terms and Conditions (VGAT”) 

for Interconnection, unbundled network elements, Ancillary Services, and Resale of 
Telecommunications Services is filed by Qwest Corporation (“Qwest”), a Colorado 
Corporation with offices at 1801 California Street, Denver, Colorado 80202, pursuant to 
Section 252(f) of the Telecommunications Act of 1996, for purposes of hlfilling Qwest’s 
obligations under Sections 222, 251(a), (b), and (c), 252, 271, and other relevant 
provisions of the Act and the rules and regulations promulgated thereunder.’ 

1.2 If this document,~---o~~-p-o-ttons---thereofs is being used as the basis for I 
negotiations of an Interconnection Agreement, it is between ~ 

Note - Throughout this document, the term “U S WEST has been replaced with the term 
“Qwest”. While all other changes in this document are shown with revision marks, the change of 
U S WEST to Qwest has not been shown with revision marks, only because of the substantial 
volume of the changes. 
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(“Competitive Local Exchange Carrier” or “CLEC”) a corporation and Qwest 
Corporation (“Qwest”), a Colorado corporation, pursuant to Section 252(f) of the 
Telecommunications Act of 1996, for purposes of fblfilling Qwest’s obligations under 
Sections 222, 251(a), (b), and (c), 252, 271, and other relevant provisions of the Act and 
the rules and regulations promulgated thereunder. 

1.3 This Agreement sets forth the terms, conditions and pricing under which 
Qwest will offer and provide to any requesting CLEC network Interconnection, access to 
unbundled network elements, separately or in any technically feasible combination, I 
Ancillary services, and Telecommunications Services available for resale within the 
geographical areas in which both Parties are providing local Exchange Service at that I 
time, and for which Qwest is the incumbent Local Exchange Carrier within the State of 
Arizona for purposes of providing local Telecommunications Services. This Agreement 
is available for the term set forth herein. 

1.4 Individual CLECs may adopt this SGAT, in whole or in part, in lieu o f z r  
in addition to, entering into an individual Interconnection agreement, by signing the 
Signature Page in Section 22 of this SGAT and by delivering a signed copy of this SGAT 
to Qwest, pursuant to the notification provision of this SGAT contained in Section 5.21, 

the SGAT becomes an 1.ntercon~1ect.io.n agreement between Qwest and CLEC, or a part of 
an interconnection agreement between Owest and CLEC., 

orb~..o~t..i.n--~oti~~at~-o-n:~ Upon adoption of the S G A T . , - - o r a n ~ p ~ t h e r e o ~  by CLEC, 

1.5 This SGAT, once it is approved or permitted to go into effect by the 
Commission, offers CLECs an alternative., or an additional option, to negotiating an 
individual 1nterc.o.m.e.ction agreement with Qwest, purchasing from the Arizona Local 
Network Interconnection and Service Resale Tariff or adopting an existing approved 
.. Interconnection . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . agreement between Qwest and another CLEC pursuant to Section 252(i) 
of the Act. In this respect, neither the submission nor approval of this SGAT, nor any 
provision herein, shall affect Qwest’s willingness to negotiate an individual agreement 
with any requesting carrier pursuant to Section 252 of the Telecommunications Act of 
1996. 

1.6 Qwest may modify this SGAT prior to the date it is approved or permitted 
to go into effect. If Qwest files a modification, the section modified shall be considered 
withdrawn, and the section as modified will be approved or permitted to go into effect 
pursuant to the Schedule for Review set forth in 252(f) of the Act. For the purposes of 
the Schedule for Review set forth in section 252(f) of the Act, the sixty (60)day I 
timeframe for this SGAT to take effect shall commence from the filing of this SGAT and 
shall not be affected by the filing of any modification. 

1.7 Following the date this SGAT is approved or allowed to take effect, Qwest 
may file amendments to this SGAT, which shall be approved or permitted to take effect 
pursuant to the Schedule for Review set forth in Section 252(f) of the Act. At the time 
any amendment is filed, the section amended shall be considered withdrawn, and no 
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CLEC may adopt the section considered withdrawn following the filing of any 
amendment, even if such amendment has not yet been approved or allowed to take effect. 

Section 2 

In Section 2, Qwest does not specifically include Arizona state rules, regulations 

and laws within the definition of “Existing Rules” although state rules, regulations and 

laws are not specifically excluded. The definition of Existing Rules should specifically 

include state rules and regulations and state laws. The SGAT should also reflect in this 

section that this Agreement is in compliance with Existing Rules, as opposed to “based 

upon” Existing Rules. In addition, Section 2.2 identifies some specific rulings, but 

obviously not all. The references to specific rulings should be deleted for more generic 

language. 

Finally, language regarding the incorporation of Tariffs, IRRG product 

descriptions, Technical Publications and other documents outside of the Agreement 

which address matters set forth in the Agreement, should be revised so that Qwest cannot 

do a “back-door”, unilateral amendment this Agreement by revising such documents or 

filing a conflicting Tariff. Qwest should not be allowed to undercut or supercede 

provisions of the SGAT, or interconnection agreement resulting from all or a portion of 

the SGAT, by filing similar yet inconsistent provisions in Qwest tariffs. For the SGAT or 

interconnection agreement to have a meaninghl commercial purpose, the CLEC must be 

able to rely on its terms and conditions and know that they cannot be unilaterally changed 

by Qwest through otherwise unrelated tariff filings. This is an essential premise of a 

contractual relationship and why Congress chose interconnection agreements - and not 

interconnection tariffs - as the basis for ILECKLEC relationships under the Act. 
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The filing of a tariff to supercede the SGAT or interconnection agreement is 

fhdamentally at odds with the requirement of the Act that the parties "negotiate the 

particular terms and conditions of agreements" to fblfill the duties described in the Act. 

The Act contemplates that the detailed terms and conditions will be set forth in the 

interconnection agreement between the parties. Section 25 1 (c)( 1) of the Act requires 

Qwest to "negotiate in good faith . . . the particular terms and conditions" of an 

interconnection agreement. The tariff is a document prepared by Qwest; it is not a 

product of negotiation by two parties. Any attempt to avoid obligations arising under an 

individualized contract by referring to non-negotiable tariffs is a clear violation of the 

Act. WorldCom proposes the following revisions to Section 2. 

111. SECTION 2.0 - INTERPRETATION AND CONSTRUCTION 
2.1 This Agreement includes this Agreement and all Exhibits appended hereto, 

each of which is hereby incorporated by reference in this Agreement and made a part 
hereof All references to Sections and Exhibits shall be deemed to be references to 
Sections of, and Exhibits to, this Agreement unless the context shall otherwise require. 
The headings used in this Agreement are inserted for convenience of reference only and 
are not intended to be a part of or to affect the meaning of this Agreement. Unless the 
context shall otherwise require, any reference to any agreement, other instrument 
(including Qwest or other third party offerings, guides or practices), statute, regulation?&r 
rule e$€a=#- applies to such agreement, instrument, statute, regulationar? rule c&kwiR 
as amended and supplemented from time to time (and, in the case of a statute, regulation 
.____ or; rule o: T& , to any successor provision). 

2.2 The provisions in this Agreement are based, in large part, on the existing 
state of the law, rules, regulations and interpretations thereof, as of the date hereof (the 
"Existing Rules"). Among the Existing Rules are the results of arbitrated decisions by 
the Commission which are currently being challenged by Qwest or CLEC. Among the 
Existing Rules are certain FCC rules and orders that are the subject of, or affected by, the 
opinion issued by the Supreme Court of the United States in AT&T Corp., et al. v. Iowa 
Utilities Board, et al. on January 25, 1999. Many of the Existing Rules, including rules 
concerning which Network Elements are subject to unbundling requirements, may be 
changed or modified during legal proceedings that follow the Supreme Court opinion. 
Among the Existing Rules are the FCC's orders regarding B-ell..-Operati-ng..C~mgagies~ 
(BOCs)' applications under Section 271 of the Act. Qwest is basing the offerings in this 
Agreement on the Existing Rules, including the FCC's orders on BOC 271 applications. 
Nothing in this Agreement shall be deemed an admission by Qwest or CLEC concerning I 
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the interpretation or effect of the Existing Rules or an admission by Qwest or CLEC -that I 
the Existing Rules should not be vacated, dismissed, stayed or modified. Nothing in this 
Agreement shall preclude or estop Qwest or CLEC from taking any position in any forum 
concerning the proper interpretation or effect of the Existing Rules or concerning whether 
the Existing Rules should be changed, dismissed, stayed or modified. To the extent that 
the Existing Rules are changed, vacated, dismissed, stayed or modified, then this 
Agreement and all contracts adopting all or part of this Agreement shall be amended to 
reflect such modification or change of the Existing R u l e s : - - - - ~ - ~ ~ ~ ~ e P ~ ~ I e s - - € ~ ~ - l - ~ ~ - ~ ~ r ~  

D I s p t t t e - - - ~ e s d ~ ~ I ~ ~ ~ ~ ~ s I ~ ~ ~ - ~ ~ ~ s - - ~ ~ ~ ~ e f l ~ ~  It is expressly understood that this 
Agreement will also--be am-end-ed.-ewm&ed to reflect the outcome of generic proceedings 
or dockets initiated under or pursuant to the Act by the Commission for pricing, service 
standards, or other matters covered by this Agreement. This Agreement does not 

file a tariff or makes or is required to make a similar filing that would otherwise be 
governed bv this Agreement, Owest shall: (i) consult with CLEC reasonably in advance 
of the filing - about the form and substance of the filing; (ii) provide to CLEC its proposed 
filing - and obtain CLEC’s agreement on the form and substance prior to the filing; and 

obliPations upon Owest that are as close as possible to those provided in this Apreement 
and preserves for CLEC the full benefit of the rights otherwise provided in this 

govern the services provided under this Agreement that is inconsistent with the terms and 
conditions (including rates) set forth in this Agreement. -Where the Parties fail to agree 
upon such an amendment within sixty (60) days from the effective date of the 
modification or change of the Existing Rules or Commission order. it shall be resolved in 
..._.___.__ accordance _____ _._____ with the _-__ Dis~ute..Res-o!ution---~ro~is-i~n---of.~hi~..~~ree-ment:-~.This ___--__ Section 2.2 
shall be considered part of the rates, terms and conditions of each Int.er.co.n.necti.o.n, 
service and network element arrangement contained in this Agreement, and this Section 
2.2 shall be considered legitimately related to the purchase of each Interc.onne.ction, I 
service and network element arrangement contained in this Agreement. 

i-n-c-or~orate.t-.rates,~-terms-~and-~~c~o-nditions-~-of~an~.-tariff-~If--~west--~!-es-~or-~is--re~uired--to 

~ i ~ ~ . . t a k e ~ ~ a ! ~ ~ s t e ~ ~ ~ ~ ~ e ~ ~ ~ ~ ~ a ~ ! ~ ~ ~ n e ~ ~ e ~ ~ a ~ ~ ~ t ~ o ~ ~ ~ n s ~ ~ e ~ ~ t ~ a t ~ t ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ o ~ ~ e r - ~ ~ ~ ~ n g ~ ~ ~ m ~ ~ ~ . ~ ~  

Agree-me-nt~.-~~~~west---ma~--n-o~--oth-e~-se--~!e-~~a~n~--tar~ff~~or~-simi!ar---~lin~-that-~-~u~-o-~-s~-to 

2.3 
a f l d - - - ~ F ~ e d ~ r e ~ ~ ~ ~ - ~ ~ ~ - ~ ~ ~ ~ ~ ~ l ~ - - ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ - - ~ ~ ~ d - ~ ~ ~ ~ s - ~ ~ ~ ~ ~ e ~ ~ ~ ~ ~ ~ ~ ~ e ~ ~ - ~ t ~ ~ - ~ ~ ~  
................... ~ ............. 

In cases of conflict between Owest’s 1.) IRRG product descriptions. 2.) methods 
and procedures, Tor a1 3.) Technical Publications or 4.) anv other Owest information 
or documentation, including but not limited to Product Notifications, that Durport 
to address matters that are addressed in this Agreement. and this Agreement. then 
the rates, terms and conditions of this AFreement shall prevail over such IRRG product 
descriptions, methods and procedures. Tor a1 Technical Publications or any other 
Owest documentation. In addition, no Owest documentation shall add terms and 
conditions that are not alreadv contained in this Agreement. If Owest believes that 
any rate, term or condition contained in this Axeement needs further 
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clarifications, Owest will submit such proposed clarifications to CLEC under the co- 
provider chanpe management process (“CICMP”) described in Section of this 
Agreement for negotiation and approval. In the event, Owest and CLEC cannot 
agree, Owest-may seek to amend this apreement if it desires to clarify the rates, 
terms or  conditions of this Agreement. Further, in the event, Owest and CLEC 
cannot apree, it shall be resolved in accordance with the Dispute Resolution 
provision of this Apreement. In no event shall Owest -modify this Agreement or any 
document referenced in this Agreement without CLEC amroval or  Commission 
approval. 

WorldCom has the right under Section 252 of the federal Act to negotiate the rates, 

terms and conditions of its interconnection agreements with incumbent LECs. On this 

point, there is no dispute. There is nothing in the federal Act that even implies that this 

statutory right may be exercised only where the incumbent has not filed tariffs for various 

telecommunications services or network elements. In fact, Section 252 is the proverbial 

exception to the rule. It requires parties to negotiate in a regulatory environment that has 

been otherwise strictly governed by the “filed rate doctrine.” Public Utilities Commissions 

have alluded to this unique circumstance, noting that while the rate of a telephone company 

duly filed is generally the only lawful charge, the federal Act created an exception to that 

regulatory structure.2 

WorldCom’s right under the federal Act would be devoid of any meaning if Qwest 

were permitted to simply cross-reference its filed state tariffs on the subject. Allowing 

tariff prices and conditions to llfloatl’ with the tariff would allow Qwest to enjoy an undue, 

improper and very nearly unilateral control over a fundamental and critical component of 

the interconnection agreement -- pr i~ ing .~  Defaulting to filed tariffs gives Qwest the 

See Docket No. 00-09-33, Petition of CTC for a Declaratory Ruling Regarding Mimation Fees 

See First Report and Order, at paragraph 6 18, in which the FCC noted that “the prices of 

2 

 an. 4,2001) at p. 4. 

intercomZion and unbundled elements, along with prices of resale and transport and termination, are 
critical terms and conditions of any interconnection agreement. 

3 
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power to change the interconnection agreement with WorldCom without WorldCom’s 

consent or approval, thereby depriving WorldCom of its lawhl rights as well as the 

business certainty that is derived from having fixed prices for the life of the contract. 

While Qwest may argue that WorldCom’s participation in cost proceedings 

provides WorldCom with the opportunity to “influence” the rates, a generic cost docket is 

hardly the appropriate forum for amending an interconnection agreement between two 

parties. Moreover, the tariffs litigated in such proceedings represent the general rates, 

terms and conditions available to the population of Arizona CLECs. The tariffs are neither 

intended nor designed to address the needs of individual CLECs with particularity. 

Certainly, it has not been WorldCom’s experience that ILEC’s discuss or negotiate such 

proposed tariff rates, or changes to those rates, with its interconnection partners prior to 

submitting such rates or rate modifications to the Commission for approval. The Act 

provides for these particular needs to be addressed through negotiation of the 

interconnection agreement between the parties. Qwest’s tariffed rates should apply & 

where the parties to an interconnection agreement or the SGAT have expressly agreed that 

a tariffed offering should be applied to the provision of a service covered under their 

interconnection agreements. 

CLEC’s are entitled to certainty and predictability in their contractual terms and 

contractual relationships. Adopting WorldCom’ s proposed language would ensure such 

certainty. 

These changes to Sections 2.2 and 2.3 are intended to prevent Qwest from 

unilaterally attempting to modi@ the Agreement by modifying material incorporated by 

reference in the SGAT. Since material incorporated by reference is a part of the SGAT, 
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Qwest cannot have unilateral control of such material. Qwest's proposed Section 2.3 

only addresses a portion of the problems discussed I earlier workshops. Finally, based 

upon the record in this proceeding, Qwest's product notifications have on occasion 

appeared to contradict and take precedence over existing interconnection agreements. 

The language above is intended to preclude such unilateral and unlawfbl action. 

This language is consistent with Qwest's stipulation recited below: 

Qwest agrees that, within 45 days of closing a workshop, it will 
update its technical publications, product catalog (also known as the 
IRRG), and product documentation for CLECs to reflect the agreements 
made in the workshop and to make Qwest's documentation consistent with 
its SGAT. Qwest will then submit the updated technical publications, 
product catalog, and product documentation to the Change Management 
Process (CICMP). When Qwest submits the documents to CICMP, Qwest 
will file a notice in this proceeding indicating that the documents have 
been updated and how to obtain copies. Qwest will take affirmative action 
following the close of a workshop to communicate to appropriate 
personnel and to implement the agreements made in such workshop. 
Qwest acknowledges that any commission order or report recommending 
that Qwest meet a checklist item will be conditioned on Qwest's 
compliance with this commitment. 

As stated above, CLECs are entitled to certainty and predictability in their 

contractual terms and contractual relationships. 

Implementation Schedule 

Qwest's proposed Section 3 is another golden opportunity for Qwest to delay 

entry into the market. In order for WorldCom to complete Qwest's CLEC Questionnaire 

in a timely manner Qwest must participate in the completion of the Questionnaire within 

one business day of CLEC's request. 

Also with regard to Section 3, the proposed "negotiation of an Interconnection 

Implementation schedule'' is another Qwest method of delay and is simply unnecessary. 
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Early in 2000 WorldCom began negotiations required by Qwest for the ordering of UNE 

combinations, even though the interconnection agreement expressly required Qwest to 

provide UNE combinations. Today, more than a year later, the “negotiations” are not 

complete and Qwest will not allow the ordering of UNE combinations. Obviously, this 

delay benefits Qwest and only hurts WorldCom. 

The completion of the CLEC Questionnaire provides Qwest with the information 

that it needs to begin provisioning interconnection, unbundled network elements and 

combinations thereof, ancillary services, resale and any other product and services set 

forth in the Agreement. Qwest has agreed to provision those products, facilities and 

services in accordance with its standard intervals. Therefore, Section 3 should be hrther 

revised as follows: 

SECTION 3.0 - CLEC OUESTIONNAIRE 

3.1 
establish Interconnection, unbundled network elements, ancillary services and/or resale 
of Telecommunications Services in accordance with the terms and conditions of this 
Agreement, or portions thereof, prkr--to following CLEC’s execution of this Agreement 
or an interconnection agreement.: The date on which CLEC signs and delivers an 
executed copy of this Agreement or an interconnection apreement, in accordance with 
Section 1, shall hereafter be referred to as the “Effective Date” of the Agreement between 
Qwest and CLEC. Thereupon, the Parties shall complete Qwest’s “CLEC 
Questionnaire,” 
CLEC’ s obtaining of Interconnection, unbundled network elements, ancillary services, 
and/or resale of Telecommunications Services hereunder. 

Except as otherwise required by law, Qwest will *promptly provide or I 

. .  as it applies to I 

3.2 Prior to placing any orders for services under this Agreement, the Parties 
will jointly complete Qwest’s “CLEC Questionnaire.” Qwest personnel shall be 
available to participate in the completion of the CLEC Questionnaire upon oral request of 
CLE~C~.wi~hi~n~.o-b-~-siness-da~-~~om-~s~ch--re~uest~~~~~Thi~ questionnaire will then be used 
to: 

Determine geographical requirements; 

Determine Qwest system requirements to support CLEC’s specific activity; 
Collect credit information; 

Identifl CLEC Iddentification Qodes; I 
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Obtain billing information; 
Create summary bills; 
Establish input and output requirements; 
Create and distribute Qwest and CLEC contact lists; and 
Identify CLEC hours and holidays. 

Section 4 

Mr. Brotherson does not address Section 4 which contains Qwest’s definitions. 

It is my understanding that some definitions have been addressed and agreed upon. 

However, WorldCom’s Part B - Definitions (Exhibit MWS-2) contains many 

definitions that are omitted in Qwest’s SGAT. These definitions should be included 

because they are relevant to the terms and conditions contained in the SGAT. Further 

to the extent a definition has not been previously agreed upon, and has not been 

discussed, WorldCom’ s definition should be used and Qwest’s replaced. 
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WorldCom has the following initial comments regarding Qwest’s definitions. 

The term “Affiliate” is used throughout the SGAT, the following Affiliate 

definition should be inserted: 

“AFFILIATE’ is an entity that directly or indirectly owns or controls, is owned or 
controlled by, or is under common ownership or control with, another entity. For the 
purposes of this paragraph, “own” or “control” means to own an equity interest (or 
equivalent) of at least lo%, or the right to control the business decisions, management 
and policy of another entity. 

The phrase “Basic Exchange Feature” found in Section 4.6 should be deleted 

because WorldCom is unable to locate “Basic Exchange Feature” in the SGAT. 

The definition of “Bona Fide Request” should be modified as follows: 

4.8 “Bona Fide Request” or “BFR” means a-----retfueft------for----------s-----i 

Any request that requires an 
analysis of technical feasibility shall be treated as a Bona Fide Reauest (BFR). and will 

among other things. the following: 

I 

. .  . .  

fol!ow.the~.BFR~proces~--set~-fo-~h--in-this~-Agreem-e~nt-~-~~-The--BF-R--~rocess-.sha~!-be-~sed-~f~r~ 

a. Reauests for access to an unbundled network element that has not been 
defined by the FCC or the State Commission as a network element to which 
~ ~ ~ s t ~ ~ ~ o g a ~ e d ~ ~ ~ ~ ~ ~ ~ ~ ~ i d ~ ~ ~ ~ ~ ~ ~ ~ n d ! ~ e d . ~ a ~ c ~ ~ s s ~  

b. Reauests for UDIT and EEL above the OC-192 level. unless existing in 
Qwest~.s-net?rork-and-techni~ca!!~~~eas~ib!e~ 

c. Reauests for combinations of Unbundled Network Elements that are not 
ordinarily combined in the Owest network. 

Exchange Message Record found in Section 4.21 is not the most current 

standard for the exchange of telecommunications message information. The 

most current standard is Exchange Message Interface (“EIW”). EMI is defined 

as: 

“Exchange Message Interface” or “EMI” means the format used for exchange of 
Telecommunications message information among Telecommunications Carriers. 
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Alliance for Telecommunications Industry Solutions (ATIS) document that defines 
industry guidelines for the exchange of message records.” 

In Section 4.22 entitled “Exchange Service” Qwest indicates that Exchange 

Service is limited to traffic that is originated and terminated within the local calling area. 

This broad “termination” language may create opportunity for Qwest to exclude ISP 

traffic from Exchange Service, as it does not technically “terminate” in the calling area, 

rather is dumped into a modem bank. ISP traffic should be included in the definition of 

Exchange Service, and the definition should be altered to include calls going into a 

modem bank. 

In Section 4.30 entitled “Exchange Access” (IntraLATA Toll), Qwest excludes 

Toll provided using Switched Access purchased by an IXC. Qwest is trying to redefine 

what Exchange Access is by adding an exclusion of toll provided using Switched Access 

provided by IXC. Qwest should use the definition of Exchange Access found in the 

federal Act (section 3 Definitions of the Telecom Act), and leave any limitations to what 

it provides within that service to the sections where it is referenced, for fair consideration. 

Section 4.32 entitled “Local Interconnection Service Entrance Facility” should 

not be included in the SGAT. Entrance facilities should be determined and designated by 

the network engineers in designing the Interconnection. The architecture does not 

necessarily work within this vague definition for entrance facilities. For example, in 

Seattle, the switch for WorldCom is a greater distance from the collocation, which also 

transits the traffic. Under this definition, WorldCom would be susceptible to pay a 

lengthy distance of Entrance facilities to the switch. Similarly, the language needs to be 
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clear that the POI would be that designated at the CLEC's option for the purposes of 

determining entrance facilities. 

Regarding Section 4.39 entitled "Meet Point Billing", Meet Point Billing only 

applies to Circuit Switching. Qwest puts an overreaching definition that includes 

references to ISP traEc. This paragraph should be modified to delete those references 

and should read as follows: 

"Meet-Point Billing" or "MPB" or "Jointly Provided Switched Access'' 
refers to an arrangement whereby two LECs (Including a LEC and CLEC) 
jointly provide Switched Access Services with each LEC (or CLEC) 
receiving appropriate share of the revenues from the IXC as defined by 
their effective access Tariffs. 

Further, a language "including phone to phone interexchange traffic that is transmitted 

over a carrier's packet switched network using protocols such as TCP/IP to and 

Interexchange Carrier" should be deleted. 

Regarding Section 4.49 entitled "Ready for Service'' Qwest uses RFS dates as the 

starting point for billing of productshervices. Therefore, the ready for service date 

should not commence when Qwest unilaterally decides the product is ready, but rather 

when the CLEC has also checked and approved the deliverable. If there is dispute as to 

whether the product is really ready, CLEC is not subjected to mistake on the part of 

Qwest, nor liable for costs when the product is not satisfactory. 

The Special Request Process which is used in the SGAT should be defined as 

follows: 

Special Request Process - The Special Request Process shall be used for the following 
r~eqM-cst3;. 

16 



1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

25 

a. Reauesting specific product feature(s) be made available by Owest that are 
currently available in a switch, but which are not activated. 

C. Requesting; a combination of Unbundled Network Elements that is a 
combination not currently offered by Owest as a standard product and: 

1. that is made up of UNEs that are defined by the FCC or the 
.__ Commission .__________ _-_ .--.-_..._. ___ .._._ as _..._ a -------- network ____________ ____ __  element ----- _--_ -.-.. ~ ......___. to __---_ which ------ _.__.__. Qwest~i~s.s.~obligated~t-o 
provide unbundled access. and; (This has been agreed to by Owest) 

d. Reauesting; an Unbundled Network Element that has been defined by the 
FCC or the State Commission as a network element to which Owest is 

created a standard product. including OC-192 UDIT and EEL between 
OC-3 and OC- 192. 

. e . E ! ~ ~ a ~ e d ~ t o . . ~ ~ ~ u ~ ~ ~ ~ ~ ~ ! ~ e ~ ~ ~ a ~ ~ c e s ~ ~ ~ b ~ ~ ~ ~ o r ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ w ~ ~ s ~ ~ ~ ~ a s ~ ~ ~ ~ t  

Section 5 

Matters addressed in Section 5.0 should be replaced where the language conflicts 

26 

27 

with or is inconsistent with WorldCom’s model language addressing the same subject 

matter which is generally identified by the titles. 

28 

29 

30 

31 

32 

33 

34 

35 

Section 5.1.1 should be deleted for the reasons stated earlier regarding Qwest’s 

Implementation Schedule. 

Section 5.3 entitled “Proof of Authorization” should be deleted in its entirety 

because the proof of authorization rules are already addressed by the FCC, set forth in 47 

CFR Section 64.100 et seq., and it is not necessary to attempt to paraphrase certain 

portions thereof in Section 5.3. Further, Qwest’s proposed imposition of a $100 charge is 

not cost-based or contained in Exhibit A and not required by 47 CFR 64.100. 

In the alternative, Section 5.3 should simply state that: 
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The Parties agree to abide by the FCC rules regarding Changes in subscriber carrier 
selections set forth in 47 CFR Section 64.100 et seq. An executing carrier shall not 
verify the submission of a change in a subscriber’s selection of a provider of 
telecommunication service received from a submitting carrier. For an executing carrier, 
compliance with the procedures prescribed in 47 CFR Section 64.100 et seq. shall be 
defined as prompt execution, without any unreasonable delay, of changes that have been 
verified by a submitting carrier. 

Section 5.5 should be revised as follows: 

5.5 Taxes 

5.5.1 Each Party purchasing services hereunder shall pay or otherwise be 
responsible for all federal, state, or local sales, use, excise, gross receipts, transaction or 
similar taxes, fees or surcharges levied against or upon such purchasing Party by law (or I 
the providing Party when such providing Party is permitted to pass along to the 
purchasing Party such taxes, fees or surcharges), for the purchase of the services. except 
for any tax on either Party’s corporate existence, status or =income. Whenever 
possible, these amounts shall be billed as a separate item on the invoice. To the extent a 
sale is claimed to be for resale tax exemption, the purchasing Party shall hrnish the 
providing Party a proper resale* exemption certificate as authorized or required by 
statute or regulation by the jurisdiction providing said resale tax exemption. Until such 
time as a resale-tax exemption certificate is provided, no exemptions will be applied. 

Section 5.6 entitled “Insurance” should be reciprocal because the CLEC needs to 

be assured that Qwest also has insurance in place. Qwest’s limits for excess Umbrella 

insurance are unnecessarily high. WorldCom proposes the revised limits below. Further, 

the last two sentences of Section 5.6.1.5 should be deleted. The statement that CLEC 

may elect to purchase business interruption insurance lends nothing to the Agreement and 

should be deleted. The statement that Qwest has no liability for loss of profit due to an 

interruption of service is limitation of liability language, and therefore, improper in the 

insurance section, is contrary to the WorldCom limitation of liability language, and is 

also improper since it absolves Qwest of all liability for the interruption of service even if 

caused by the acts of Qwest, whether they be negligent, grossly negligent or even 

intentional. This section should be revised as follows: 
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5.6 Insurance I 
5.6.1 
own cost and expense, carry and maintain the insurance coverage listed below with 
insurers having a "Best's'' rating of B+XIII. 

Each Party CLE6 shall at all times during the term of this Agreement, at its I 

5.6.1.1 Workers' Compensation with statutory limits as required in the 
state of operation and Employers' Liability insurance with limits of not less than 
$100,000 each accident. 
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5.6.1.2 Commercial General Liability insurance covering claims for bodily 
injury, death, personal injury or property damage occurring or arising out of the 
use or occupancy of the premises, including coverage for independent 
contractor's protection (required if any work will be subcontracted), premises- 
operations, products and/or completed operations and contractual liability with 
respect to the liability assumed by GLEG-each Party hereunder. The limits of I 
insurance shall not be less than $1,000,000 each occurrence and $2,000,000 
general aggregate limit. 

5.6.1.3 Comprehensive automobile liability insurance covering the 
ownership, operation and maintenance of all owned, non-owned and hired motor 
vehicles with limits of not less than $1,000,000 per occurrence for bodily injury 
and property damage. 

5.6.1.4 UmbrellaExcess Liability insurance in an amount of $18;888;888 
$4.000.000 excess of Commercial General Liability insurance specified above. 
These limits may be obtained through any combination of primary and excess or 
umbrella liability insurance so long as the total limit is $M;eee;88e- . $5.000.000. 

5.6.1.5 "All Risk" Property coverage on a full replacement cost basis 
insuring all of 6LEG- a Party's personal property situated on or within the 
premises. CLEC F? 

I 

5.6.2 
coverage, and annually thereafter within ten (10) calendar days of renewal of any 
coverage maintained pursuant to this Section. Such certificates shall (1) name -& 
other*-P.afiy---as an additional insured under commercial general liability coverage as 
respects Qwes$-'--e such other Party's ---interests; (2) provide Qwest- the other Party thirty 
(30) calendar days prior written notice of cancellation of, material change or exclusions 
in the policy(s) to which certificate(s) relate; (3) indicate that coverage is primary and not 
excess of, or contributory with, any other valid and collectible insurance purchased by 
Qv+e&the-Oth-er--P.aty; and (4) provide severability of interest/cross liability coverage. 

~ , - - E a c h - - P - a ~ y ~ ~ - s h a l l  provide certificate(s) of insurance evidencing I 
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Section 5.8 entitled "Limitation of Liability" should be reciprocal. WorldCom's 

language found in MWS-1 is fair and is the standard limitation of liability language used 

in commercial contracts. Mi-. Brotherson in his supplemental affidavit states the Qwest's 

limitation of liability language is "universally used in services offered on the interstate 

level in FCC tariffs." Mr. Brotherson is mixing apples and oranges. This SGAT is not 

similar to a tariff between Qwest and its millions of end users, but is a commercial 

contract between carriers. 

Knowing that it provides essentially all products and services under this SGAT, 

on which the CLEC depends for essentially any and all revenues from local services, 

Section 5.8.2 is carefklly crafted by Qwest to absolve it of any liability for lost profits 

regardless of the form of action or its negligence of any kind. Qwest's Section 5.8.2 is 

unconscionable and should be replaced with WorldCom's proposed language. 

Section 5.8.3. Qwest attempts to place a cap on its direct damages resulting from 

its acts or omissions on the performance of this Agreement, which is the amount that 

would have been charged for the service. While this cap may be acceptable for an end 

user tariK it is improper and completely inadequate in this context and amounts to a 

small slap on the hand for failing to abide by this Agreement and the law. Qwest is well 

aware that its poor service pursuant to this Agreement may completely sink CLEC's 

competitive entry into the local market 

Qwest's exception in 5.8.4 is limited to only willful or intentional misconduct, 

therefore, absolving Qwest of liability for its egregious, grossly negligent acts and 

repeated breaches of the material obligations of the Agreement, and is therefore, 

improper. 
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While Qwest argues that its language is universally used, I have yet to see 

standard limitation of liability language contain a fraud provision. The fraud provision is 

improper and any language dealing with fraud is more properly contained in WorldCom’s 

20.2 Revenue Protection language. 

Regarding Section 5.9 entitled “Indemnification”, the WorldCom indemnity 

language is standard indemnity language, reciprocal, fair, and clear, and should be used 

in place of the Qwest language. Mr. Brotherson states that Qwest’s language is standard, 

but in fact it is not. Qwest’s language is heavily weighted in its favor and contains many 

strategically placed exceptions that absolve it from responsibility for its own actions. 

Section 5.9.1.1 is a prime example of Qwest’s strategic, self-serving and improper 

exceptions. The first sentence excepts indemnity for claims made by end users of one 

Party against the other Party based on defective or faulty services provided by the other 

Party to the one Party. Qwest is well aware that this exception only benefits Qwest as it 

provides essentially all the services under the Agreement. Further, it allows Qwest to 

absolve itself of indemnity responsibility resulting for claims that are the result of 

Qwest‘s negligent or grossly negligent conduct. It basically allows Qwest to provide 

shoddy services for the benefit of WorldCom end users and leaves WorldCom holding 

the bag. The WorldCom language has no such self-serving exception and should be used. 

Section 5.9.1.2 attempts to throw the CLEC a bone by reinstating the Qwest 

indemnity obligation only for intentional and malicious conduct. Again, the Qwest 

language continues to absolve Qwest for its responsibility for its negligent or even 

grossly negligent conduct, and allows Qwest to provide shoddy services which flow 

through to the CLEC end users and leaves the CLEC holding the bag. The WorldCom 
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language has no such self-serving exception. The WorldCom language is fair and 

comprehensive and has each Party indemnifl the other for claims resulting from the other 

Party's acts or omissions or the failure to perform its obligations under the Agreement. 

Simply put, if a Party's acts or omissions cause a loss, it should be held responsible. 

Section 5.9.1.3 is confising and unnecessary and is already covered by the 

WorldCom language. The example given by Qwest is a libel, slander or invasion of 

privacy claim based on the content of a Party's transmission. As stated, the WorldCom 

language covers this situation by making the transmitting Party liable for its acts or 

omissions that gave rise to the claim. 

Section 5.9.1.4 is yet another example of nonstandard, confising and unnecessary 

language that is already covered by the WorldCom language. As with separate facilities, 

separate bandwidths are completely separate and distinct, and each Party is a separate and 

distinct service to its end user on its bandwidth. WorldCom's language that each Party 

indemnifies the other for claims resulting from the acts or omissions of the Indemnifying 

Party would cover this situation. This is analogous to Parties having their separate cables 

side by side in the same trench or cable bundle, which would not necessitate a separate 

section such as 5.9.1.4. 

The WorldCom language regarding notice, authority to defend and settle is 

standard language, and more clearly written that the Qwest version in 5.9.2. The Qwest 

language seems to contradict itself by first stating that indemnification IS conditioned on 

prompt notice of claim by the indemnified Party to the indemnifying Party, then stating 

that indemnification is NOT COMPLETELY conditioned on such notice, but then again 
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it IS conditioned to the extent the failure to promptly notifL prejudices the indemnifying 

Party’s ability to defend the claim. 

Qwest’s warranty language in Section 5.1 1 is inadequate. WorldCom proposes 

language that is complete and appropriate. Further, under the nondiscrimination 

provisions of the Act, Qwest may not disclaim that the services that it provides under the 

Act are identical to the services that it provides to itself. 

Similarly, Section 5.16 concerning nondisclosure is inadequate and incomplete by 

not identifying who can see confidential or proprietary material as is discussed in 

WorldCom’s proposed language addressing this matter. 

Qwest’s dispute resolution language in Section 5.18 is inadequate and incomplete. 

WorldCom’s language is more complete and should be adopted. 

Section 5.24 concerning referenced documents suffers from the same problems 

discussed in regard to Section 2, namely Qwest’s apparent unilateral ability to modify 

documents incorporated into the SGAT. This section should be deleted as written for the 

reasons stated in my discussion of Section 2. 

Section 5.32 has been replaced by Section 1.7 that is more specific and should 

be deleted. 

Section 11 

My exhibit, M W S -  1 provides alternative language addressing network security 

that should be considered where matters are omitted from Qwest SGAT, or are 

inconsistent in the SGAT. 

Section 17 

Section 17, entitled “Bona Fide Request Process” should be revised. In addition 
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to Section 17, the Bona Fide Request (BFR) Process is also discussed in the Special 

Request Process Exhibit F, and the BFR process language in Section 17 must be 

consistent with the BFR process language in Exhibit F. In addition, Qwest's bona fide 

request process is fraught with unreasonable delay. This section should be revised as 

follows: 

SECTION 17.0 - BONA FIDE REQUEST PROCESS 

Any request for Interconnection or access to an unbundled network element 17.1 
or ancillary service that does is not 3 
Agfeement occur anywhere in the Owest network shall be treated as a Bona Fide Request 
(BFR). Qwest shall use the BFR Process to determine the terms and timetable for 
providing the requested Interconnection, access to UNEs or ancillary services, if such 
requested Interconnection, access to UNEs or ancillary services. or something 
sub-~ta~ntia!!~~~simi!ar~th~r-eto-.do-e~--no.t-o-ccur--an~here~in~the--~west-~net-work-~, and 
the technical feasibility of new/different points of Interconnection. The term ''technical 
feasibilitv" refers solely to technical or operational concerns, rather than economic, 
space. or site considerations. The obligations imposed bv sections 25 1 (cj(2) and 
25 l(cM3) include modifications to Owest's facilities to the extent necessary to 
a c c o m m o d a t e . . . . i i ~  or ---- acces .s... .to....nrk--~--e!ements~~--~an~---the---Act-~--b~ars 
consideration of costs in determininp technical feasible points of interconnection or 
access. Preexisting; interconnection or access at a particular point evidences the technical 
f e a s . ~ ~ i ! i t ~ ~ . o f . . ~ ~ ~ e ~ ~ ~ ~ n n e c t i ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ t ~ ~ s u b ~ t ~ a n t ~ ~ ! ! ~ ~ ~ ~ i m ~ ! ~ a r ~ ~ ~ . o i . n t s : ~ ~ . ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ u ~ e s  
the technically feasible determination of Owest. CLEC mav immediately take the matter 
to the Commission and Owest must prove to the Commission that the Particular 
interconnection or access point the subject of the BFR request is not technically feasible. 
Qwest will administer the BFR Process in a non-discriminatory manner. 

- I  

17.2 A BFR shall be submitted in writing and on the appropriate Qwest form for 
BFRs. CLEC and Qwest will work together to prepare the BFR form and Owest shall 

reauest for same.: This form shall be accompanied by the mn-rehdabk-Processing Fee 
specified in Exhibit A of this Agreement. The form will request, and CLEC will need to 
provide, the following information, 
information that may be helpfbl in describing and analyzing CLEC' s request: 

e r o ~ ~ d e . . s u c h _ a s ~ ~ s t a ~ ~ c e ~ ~ . ~ n . ~ e r e ~ a ~ ~ . n ~ . ~ t ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ r ~ ~ ~ ~ ~ ~ ~ t ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ o ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ . ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ !  

,and may also provide any additional I 

(a) a technical description of each requested Network Element or 
new/different points of Interconnection or ancillary services, that are not offered 
to any other carrier or are not found in the Owest network; 

(b) the desired interface specification; 
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(c) each requested type of Interconnection or access; 

(d) 
service will be used to provide a Telecommunications Service; 

a statement that the Interconnection or Network Element or ancillary 

(e) the quantity requested; 

(9 the specific location requested; 

17.3 Within fifteen (15) calendar days of its receipt, Qwest shall acknowledge 
receipt of the BFR and in such acknowledgment advise CLEC of missing information, if 
any, necessary to process the BFR. Thereafter, Qwest shall promptly advise CLEC of the 
need for any additional information required to complete the analysis of the BFR. 

17.4 Within fi&.een....(ll) calendar days of its receipt of the BFR and all 
information necessary to process it, Qwest shall provide to CLEC a preliminary analysis 
of the BFR. The preliminary analysis shall specify Qwest’s conclusions as to whether or 
not the requested Interconnection or access to an unbundled network element complies 
with the unbundling requirements of the Act. 

17.5 If Qwest determines during the f&een..(l.l), day period that a BFR does not 
qualify as an unbundled network element or Interconnection or ancillary service that is 
required to be provided under the Act, Qwest shall advise CLEC as soon as reasonably 
possible of that fact, and Qwest shall promptly, but in no case later than ten (10) calendar 
days after making such a determination, provide a detailed written report setting forth the I 
basis for its conclusion. 

17.6 If Qwest determines during the fifteen (15) day period that the BFR 
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qualifies under the Act, it shall notifjr CLEC in writing of such determination within ten 
(1 0) calendar days. 

17.7 As soon as feasible, but in any case within forty-five (45) calendar days 
after Qwest notifies CLEC that the BFR qualifies under the Act, Qwest shall provide to 
CLEC a BFR quote. The BFR quote will include, at a minimum, a description of each 
Interconnection, Network Element, and ancillary service, the quantity to be provided, any 
interface specifications, and the applicable rates (recurring and nonrecurring) including 
the separately stated development costs and construction charges of the Interconnection, 
unbundled network element or ancillary service and any minimum volume and term 
commitments required, and the timeframes the request will be provisioned. 

17.8 business days upon receipt of the BFR 
quote, to either agree to purchase under the quoted price, cancel its BFR, or feek 

_________________ resolve ____ ~ _____ the ___________________ issue _______ in ___.________________ accordance ___._. ~ __  with ____ ____ _____ _..___ the ______ Dispute ________ __  .___ __ Resolution ___ _._._ ~ _______ __  
provisions of the Agreement. 

A CLEC has sixty (60) 

. .  . .  

17.9 If CLEC has agreed to minimum volume and term commitments under the 
preceding paragraph, CLEC may cancel the BFR or volume and term commitment at any 
time,; & in the-we~ of w h  c m  CLEC ",-'s ru- 

17.1 1 All time intervals within which a response is required from one Party to another 
under this Section are maximum time intervals. Each Party agrees that it will provide all 
responses to the other Party as soon as the Party has the information and analysis required 
to respond, even if the time interval stated herein for a response is not over. 

17.12 In handling a BFR pursuant to this section 17. Owest shall, to the extent possible, 
utilize information from previously developed BFRs in order to shorten response times. 

17.13 Once a BFR has been fully completed and Owest has delivered the requested item 
or service sought, CLEC and Owest agree that hture requests by CLEC for the same item 

26 



1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

or services shall not reauire a BFR the Special Request Process or an amendment to the 
Agreement. 

~ 17 _____ :..--. 14 _____  ______ Unless ___.____-- ~ ____ the _-_ Parties _--_ ____ _-- agree __  ---____ _--_-____ otherwise ~ _----__ .> --_____ a BFR under __._ _-______-_ this -_____ section _-______________________._______________ 17 must be ___  pjiced in 
accordance with section 252(d)(1) of the Act, and any applicable FCC or Commission 
rules. regulations or orders. 

17.15 The total cost charged to CLEC shall not exceed the BFR quoted price. 

In accordance with its negotiated interconnection agreement (“ICA”) with 

WorldCom, Qwest has agreed that to the extent it is not required by the terms of that 

agreement to provide database or other network related information, and to the extent 

Qwest does not ordinarily provide such information to its affiliates, customers, other 

carriers or any other person, Qwest shall allow use of the BFR process to request access 

to such databases and/or network information. Qwest shall not deny CLECs access to 

information relevant to provision of service to its (CLEC’s) own customers. 

SGAT Section 17.1 should be modified to reflect that the BFR process will 

support requests for such data base access. 

WorldCom opposes the requirements found in Subsection 17.2 (g) and (h). 

WorldCom’s ICAs do not have these requirements. This information is not necessary for 

Qwest provide access to an unbundled network element. A CLEC should only be 

required provide the technical details needed for more a detailed assessment or quote. 

In accordance with its negotiated ICA with WorldCom, Qwest has agreed to 

acknowledge receipt of a BFR request within forty-eight hours of receipt, also Qwest will 

review such request for initial compliance with the ICA section addressing BFR contents 

(Section 17.2 above) and, in its receipt acknowledgment, will advise WorldCom of any 

missing information reasonably necessary to move the Request to the preliminary 

27 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 
15 
16 
17 
18 
19 
20 
21 

23 
24 
25 

26 
27 
28 

I 

I 22 

~ 

analysis. Given this prior commitment on Qwest’s part, the proposed SGAT timefiames 

in section 17.3 are an unreasonable delay to CLECs attempting to complete the BFR 

process. 

Regarding Section 17.4, 17.5 and 17.6, this activity should be completed within 

15 calendar days, not 21 days, and should include a cost estimate. Further in accordance 

with its negotiated ICA with WorldCom, Qwest has agreed to provide weekly status 

updates, which are not offered here. The proposed SGAT timeframes constitute another 

unreasonable delay to CLECs using the BFR process. 

In accordance with its negotiated ICA with WorldCom, Qwest has agreed, to the 

extent possible, to utilize information from previously developed BFRs to address similar 

arrangements in order to shorten the response times for the currently requested BFR. 

Language reflecting agreement between Qwest and WorldCom should be added to SGAT 

Section 17.7 as follows: 

In the event a CLEC has submitted a Request for an Interconnection, a Network 
Element or any combination thereof and Qwest determines in accordance with the 
provisions of this Section 17 that the request is technically feasible, subsequent requests 
or orders for the identical type of interconnection, network element or combination by 
that CLEC shall not be subject to the BFR or the Special Request Process. To the extent 
Qwest has deployed an identical network element or combination under a previous BFR, 
a subsequent BFR or Special Request Process shall be not required. Qwest may only 
require CLEC to complete a CLEC questionnaire before ordering such network elements 
or combinations thereof. For purposes of this Section 17.7, an “identical” request shall 
be one that is materially identical to a previous request with respect to the information 
provided pursuant to Subsections (a) through (e) of Section 17.2 above. 

Soecial Reauest Process 

WorldCom proposes the following revisions to Exhibit F: 
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1 EXHIBIT F - 

2 SPECIAL REQUEST PROCESS 
3 
4 1. The Special Request Process shall be used for the following requests: 
5 
6 
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9 

10 
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33 
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44 
45 
46 
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a. Requesting specific product feature(s) be made available by Qwest that are 
currently available in a switch, but which are not activated. 

b. Requesting specific product feature(s) be made available by Qwest that are 
not currently available in a switch, but which are available from the switch 
vendor. 

c. Requesting a combination of Unbundled Network Elements that is a 
combination not currently offered by Qwest as a standard product and: 

kii. that is made up of UNEs that are defined by the--ECC.-or-$he 
Commission as a network element to which Owest is obliyated to 
provide unbundled access-, and; (This has been 
agree&.bLQwe89. 

.. 
11. that is made up of UNEs that are ordinarily combined in the Qwest 

network. 

d. Requesting an Unbundled Network Element that has been defined by the 
FCC or the State Commission as a network element to which Qwest is 
obligated to provide unbundled access, but for which Qwest has not 
created a standard product, including 0~CI192-,UDIT and EEL between 
OC-3 and OC-192. 

I 

Any request that requires an analysis of technical feasibility shall be treated as a 
Bona Fide Request (BFR), and will follow the BFR Process set forth in this 
Agreement. The BFR process shall be used for, among other things, the 
following: 

n o  U O  

tsc. Requests for access to an unbundled network element that has not been I 
defined by the FCC or the State Commission as a network element to which 
Qwest is obligated to provide unbundled access, 
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3. 

4. 

5. 

6. 

e. Requests for combinations of Unbundled Network Elements that are not 
ordinarily eumtllly combined in the Qwest network. I 

A Special Request shall be submitted in writing and on the appropriate Qwest 
form, which is located on Qwest’s website. The form must be completely filled 
out. 

Qwest shall acknowledge receipt of the Special Request within five (5) business 
days of receipt. 

Qwest shall respond with a preliminary analysis, including costs and timeframes, 
within fifteen (15) business days of receipt of the Special Request. In the case of 
UNE combinations, the preliminary analysis shall include whether the requested 
combination is a combination of elements that are ordinarily combined in the 
Qwest network. If the request is for a combination of elements that are not 
ordinarily combined in the Qwest network, the preliminary analysis shall indicate 
to CLEC that it should use the BFR process if CLEC elects to pursue its request. 

All timeframes will be met unless extraordinary circumstances arise. In such a 
situation, CLEC and Qwest will negotiate a reasonable response timeframe. 

Individual Case Basis (“ICB”) Pricinp and Provisioning; 

Mr. Brotherson’s supplemental testimony comments upon Sections 8 & 9 of the 

SGAT, dealing with ICB provisioning. WorldCom has consistently expressed concern 

over ICB pricing and provisioning in the Checklist Items Workshops. Like incorporating 

Qwest documents or a tariff into its SGAT by reference, allowing Qwest to establish rates 

or provision services on an ICB gives Qwest unilateral control over ICB pricing and 

provisioning. 

Presumably, if a CLEC does not agree to the ICB price proposed by Qwest, it has 

two options, 1 .) pay the price and file a complaint at the Commission where it may have 

the burden of proving the ICB price to be unreasonable; or 2.) not pursue unbundled 

packet switching from Qwest in order to serve a potential or existing CLEC customer. 

Neither option benefits consumers and both options interpose uncertainly and delay for 
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CLECs trying to serve customers. Likewise, with ICB provisioning, CLECs have no 

alternatives. 

Obviously not knowing the wholesale price a CLEC will be charged by Qwest 

when the CLEC is attempting to serve a customer makes it diflicult, if not impossible, to 

set a retail price for the CLEC customer. In addition, not serving a customer because the 

ICB price is in dispute or is too high, does not allow customers choices or allow CLECs 

to offer a full range of services if some of those services are priced on an ICB. Having to 

wait until Qwest sets its ICB prices adds more delay that CLECs and their customers 

must endure. While Qwest has not established an ICB process in its SGAT, it is likely 

that Qwest will require time to provide its ICB price that will add fkrther delay for 

CLECs and their customers. Likewise, ICB provisioning creates the similar problems. 

Having an ICB pricing and provisioning process creates delay and uncertainty for 

CLECs. Therefore, the Commission must carefklly scrutinize the use of the ICB pricing 

and provisioning process by requiring Qwest to establish standard offerings and not allow 

Qwest to unilaterally set prices or provisioning intervals on an ICB. 

Qwest should not be permitted to set prices or provision services using ICB, 

except in very rare cases and only where Qwest demonstrates it cannot provide a service 

as a standard offering. Qwest has failed to describe its ICB processes and has not 

justified why any particular service must be priced or provisioned on an ICB. In the event 

Qwest is permitted to use ICB pricing under limited circumstances, WorldCom 

recommends that when the ICB pricing process is addressed, the process should include 

the following language as follows: 

1. As indicated by the acronym "ICB", which stands for "individual 
case basis", contained in Exhibit A of this Agreement addressing 
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2. 

3. 

4. 

5 .  

6. 

7. 

Rates, rates for some Network Elements or services ("ICB Rates") 
have not been approved by the Commission as of the Effective 
Date of this Agreement. With respect to all ICB Rates, prior to 
CLEC ordering any Network Element or service with an ICB Rate 
identified in Exhibit A to this Agreement, the Parties shall meet, at 
CLEC's request, to establish applicable interim rates. 

During such meeting and upon CLEC request, Qwest shall provide 
CLEC, without limitation, with its TELRIC-based cost analysis 
and related supporting detail for the Network Element or service 
that CLEC wishes to order. Such cost analysis and supporting 
documentation shall be treated as confidential information if 
requested by Qwest under the non-disclosure sections of this 
Agreement. 

If no agreement on a rate is reached within thirty (30) days of 
CLEC's request for a meeting, the Parties shall propose rates for 
the Network Element or service in question to the Commission in 
an appropriate proceeding. The Parties agree that they will jointly 
seek an expeditious resolution and final decision from the 
Commission in the proceeding in which the rates in question will 
be set. In the proceeding, Qwest shall have the burden of proving 
that its proposed prices are just and reasonable and compliant with 
TELRIC principles. 

In the interim, prior to the issuance of a final Commission 
decision, Qwest shall provide the Network Element or service and 
shall set the price(s) for the Network Element or service based on 
its TELRIC. 

Qwest shall track and record all quantities provisioned, durations, 
and amounts of payment for the Network Element or service 
ordered by CLEC. 

If the Commission-determined price is lower than the price set by 
Qwest, Qwest shall refbnd to CLEC all payments in excess of the 
Commission established price, with simple interest at Qwest's 
weighted cost of capital within 30 days of the issuance of the final 
Commission decision. 
If the Commission-determined price is higher than the price set by 
Qwest, CLEC shall be responsible for payment of the difference 
between the prices, with simple interest at Qwest's weighted cost 
of capital within 30 days of the issuance of the final Commission 
decision. 

Q. 
A. Yes, it does. 

DOES THIS CONCLUDE YOUR TESTIMONY AT THE TIME? 
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ORIGINAL and ten (10) 
copies of the foregoing filed 
this 25th day of May, 2001, 
with: 

Arizona Corporation Commission 
Docket Control - Utilities Division 
1200 W. Washington Street 
Phoenix, Arizona 85007 

COPY of the forggoing hand- 
delivered this 25 day of May, 200 1, 
to: 

Maureen Scott 
Legal Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Jane Rodda, Chief Administrative Law Judge 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Deborah Scott, Director 
Utilities Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

COPY of the foregoing mailed 
this 25fh day of May, 2001, to: 

Mark J. Trienveiler 
Vice President - Government Affairs 
AT&T Communications of the 
Mountain States 
1 11 West Monroe, Suite 1201 
Phoenix, Arizona 85003 

Scott Wakefield 
Residential Utility Consumer Office 
2828 N. Central Avenue 
Phoenix, Arizona 85004 
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Maureen Arnold 
US West Communications, Inc. 
3033 N. Third Street 
Room 1010 
Phoenix, Arizona 85012 

Mark Dioguardi 
Tiffany and Bosco PA 
500 Dial Tower 
1850 N. Central Avenue 
Phoenix, Arizona 85004 

Thomas L. Mumaw 
Snell & Wilmer 
One Arizona Center 
Phoenix, Arizona 85004-0001 

Andrew 0. Isar 
TRI 
43 12 92nd Avenue N. W. 
Gig Harbor, Washington 98335 

Darren S. Weingard 
Stephen H. Kukta 
Sprint Communications Co., L.P. 
1850 Gateway Drive, 7* Floor 
San Mateo, CA 94404-2467 

Timothy Berg 
Fennemore, Craig, P.C. 
3003 N. Central Avenue 
Suite 2600 
Phoenix, Arizona 85012-3913 

Lynn Anton Stang 
Charles Steese 
US West, Inc. 
1801 California Street, Ste. 5100 
Denver, Colorado 80202 
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Joan S. Burke 
Osborn & Maledon 
2929 N. Central Avenue 
21'' Floor 
Phoenix, Arizona 85067-6379 

Richard S. Wolters 
AT&T & TCG 
1875 Lawrence Street 
Suite 1575 
Denver, Colorado 80202 

Michael M. Grant 
Todd C. Wiley 
Gallagher & Kennedy 
2575 E. Camelback Road 
Phoenix, AZ 85016-4240 

Richard M. Rindler 
Morton J. Posner 
Swidler Berlin Shereff Friedman, LLP 
3000 K Street, N.W., Suite 300 
Washington, D.C. 20007-5 1 16 

Mary Tee 
Electric Lightwave, Inc. 
P.O. Box 8905 
Vancouver, Washington 98668-8905 

Raymond S .  Heyman 
Michael Patten 
Roshka Heyman & DeWulf 
Two Arizona Center 
400 Fifth Street 
Suite 1000 
Phoenix, Arizona 85004 

Diane Bacon, Legislative Director 
Communications Workers of America 
5 8 18 North 7* Street 
Suite 206 
Phoenix, Arizona 85014-581 1 
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Charles Kallenback 
ACSI 
13 1 National Business Parkway 
Annapolis Junction, Maryland 20701 

Bradley Carroll, Esq. 
Cox Arizona Telcom, L.L.C. 
1550 West Deer Valley Road 
Phoenix, Arizona 85027 

Joyce Hundley 
United States Department of Justice Antitrust Division 
1401 H Street, N.W. 
Suite 8000 
Washington, D.C. 20530 

Daniel Waggoner 
Davis Wright Tremaine 
2600 Century Square 
150 1 1 Fourth Avenue 
Seattle, Washington 98101-1688 

Alaine Miller 
NextLink Communications, Inc. 
500 108* Avenue NE, Suite 2200 
Bellevue, Washington 98004 

Mark N. Rogers 
Excel1 Agent Services, LLC 
2175 W. 14* Street 
Tempe, Arizona 85281 

Traci Grundon 
Davis Wright Tremaine LLP 
1300 S.W. Fifth Avenue 
Portland, Oregon 9720 1 

Mark P. Trinchero 
Davis Wright Tremaine LLP 
1300 S.W. Fifth Avenue, Suite 2300 
Portland, Oregon 9720 1 
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Gena Doyscher 
Global Crossing Local Services, Inc. 
1221 Nicollet Mall 
Minneapolis, Minnesota 55403-2420 

Penny Bewick 
New Edge Networks, Inc. 
P.O. Box 5 159 
Vancouver, WA 98668 

Jon Loehman 
Managing Director-Regulatory 
SBC Telecom, Inc. 
5800 Northwest Parkway 
Suite 135, Room I.S. 40 
San Antonio, TX 78249 

M. Andrew Andrade 
5261 S. Quebec Street 
Suite 150 
Greenwood Village, CO 80 1 1 1 

Douglas Hsiao 
Rhythms Links Inc. 
9100 E. Mineral Circle 
Englewood, CO 801 12 

Karen Clauson 
Eschelon Telecom, Inc. 
730 2nd Avenue South 
Suite 1200 
Minneapolis MN 55402 

Andrea P. Harris 
Senior Manager, Regulatory 
Allegiance Telecom, Inc. of Arizona 
2101 Webster, Suite 1580 
Oakland, CA 94612 
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